
General Terms of Delivery  and 

Special regula  ons for grant of so  ware 
of the Wertheim Vertriebs GmbH of 01 January 2006 

1. Scope
 These general terms and condi  ons of delivery apply to 

each and every contract we conclude with any business; 
by making an off er and/or accep  ng an off er made by 
us a purchaser is subject to these terms and condi  ons. 
Our general terms and condi  ons apply uncondi  onally 
and to the exclusion of all other terms and condi  ons; 
we do not recognise terms and condi  ons that contradict 
or depart from our terms and condi  ons unless we have 
accorded such terms and condi  ons our prior wri  en 
approval. Our general terms and condi  ons of delivery 
also apply when we provide our products and services 
in cognisance of the fact that the purchaser’s terms and 
condi  ons deviate from or contradict our own general 
terms and condi  ons.

2. Conclusion of a contract
2.1  A contract shall be deemed to have been concluded 

when the Vendor sends wri  en confi rma  on of an order 
following the receipt of the par  cular order.

2.2  Modifi ca  ons and amendments to a contract are only 
valid if they have been confi rmed in wri  ng by the Ven-
dor. 

2.3 If the Purchaser is obliged to provide import and/or 
export licences or foreign currency permits or similar 
authorisa  ons for the performance of a contract, the 
purchaser is to make every reasonable eff ort to obtain 
the necessary licences or permits in good  me. 

3. Drawings and documents
3.1  Data regarding weight, dimensions, capacity, price, per-

formance, or the like, contained in catalogues, brochures, 
circulars, adver  sements, pictures and price lists, etc. 
shall only be defi ni  ve if express reference is made to 
such data in the quote and/or order confi rma  on.

3.2  Any drawings, dra   designs, cost es  mates and other 
technical documents that may also cons  tute part of 
the quote, and any samples, catalogues, brochures, 
pictures or similar shall remain the intellectual property 
of the Vendor at all  mes. Any u  lisa  on, copying, re-
produc  on, dissemina  on and transfer to third par  es 
and any publica  on and presenta  on thereof may only 
be eff ected with the express approval of the owner.

4. Packaging
 In the absence of any other arrangements, list prices do 

not include packaging. If the goods are dispatched in 
compliance with the Purchaser’s wishes they shall be pak-
kaged in the standard commercial manner such that the 
goods will not be damaged under normal transporta  on 
condi  ons on the way to the specifi ed des  na  on. The 
goods are packaged at the Purchaser’s expense and the 
packaging material will only be taken back if so agreed 
by the par  es.

5. Transfer of risk
 Risk with respect to the goods cons  tu  ng the object of 

this contract is transferred at the point in  me when said 
goods are made available on the premises of the Vendor’s 
place of business for collec  on by the customer in accor-
dance with the agreement. If said goods are dispatched 
to the Purchaser in accordance with the agreement, risk 
is transferred to the Purchaser at the point in  me when 
the goods leave the Vendor’s place of business. 

6. Delivery period, legal consequences of delay by 
either party

6.1  In the absence of any other arrangements, the period of 
delivery shall commence on the la  er of the following 
dates: 

a) the date of order confi rma  on; 

b) the date on which the Purchaser fulfi ls all prerequisite 
technical, commercial and fi nancial condi  ons for which 
said Purchaser is responsible under the contract; 

c) the date on which the Vendor receives the advance pay-
ment that is due prior to the delivery of the goods, and/
or a guarantee of payment has been issued or otherwise 
provided. 

6.2  The Vendor shall have the right to make par  al or advance 
deliveries. 

6.3  In the event that delivery is delayed as a consequence 
of circumstances over which the Vendor has no control, 
the period of delivery shall be extended accordingly. In 
such a case, the Vendor shall only be guilty of a delay in 
delivery when he fails to fulfi l the delivery obliga  ons by 
the conclusion of the extended period of delivery.

6.4  If the Vendor is responsible for a delay in delivery or is 
unable to execute performance within the extended peri-
od accorded under 6.3 above, the Purchaser is permi  ed 
either to demand performance or declare his withdrawal 
from the contract in wri  ng subject to the non-delivery 
of all the overdue undelivered goods within a specifi ed 
appropriate subsequent deadline. 

6.5  The Purchaser may only lodge a claim for loss or damages 
with respect to a delay on the part of the Vendor to the 
extent specifi ed under Sec  on 12 below.  

6.6  Failure to accept delivery: If the Purchaser fails to accept 
the goods supplied under the contract at the contractual-
ly agreed place or at the contractually agreed  me, and if 
the delay is in no way due to any act or failure to act on 
the part of the Vendor, the Vendor may either demand 
the fulfi lment of the contract or withdraw from the 
contract subject to a period of grace. If the goods have 
been set aside, the Vendor may store the goods at the 
Purchaser’s expense and risk. If the goods are not accep-
ted within an appropriate period, the Vendor is en  tled 
to u  lise the goods in another manner while s  ll obser-
ving the contractual agreement. A  er the deduc  on of 
costs, the earnings for doing so shall be deducted from 
the Purchaser’s debt. The Vendor shall also be en  tled 
to claim reimbursement of all jus  fi ed expenses incurred 
by the Vendor in connec  on with fulfi lling the contract 
that are not covered by the payments received. 

7.  Prices
7.1  Unless otherwise agreed, all prices are ex vendor works, 

excluding loading. 

7.2  Prices are based on costs at the  me of the price decla-
ra  on1, unless otherwise agreed.  In the event that costs 
(par  cularly wage, energy, material and freight costs) 
change during the ensuing period prior to delivery, these 
changes shall be to the benefi t or at the expense of the 
Purchaser respec  vely. 

8.  Payment
8.1  The payments shall be made in accordance with the 

agreed terms and condi  ons of payment.



8.2 The Purchaser shall not have the right to withhold pay-
ments due to warranty claims or any other counter-claims 
that the Vendor has not accepted.

8.3  If the Purchaser defaults on one of the agreed payments 
or any other performance, subject to the provision of an 
appropriate extension of the deadline, the Vendor is en-
 tled either to declare his withdrawal from the contract 

or con  nue to insist on fulfi lment of the contract and 

a)  defer said Vendor’s own obliga  ons un  l the Purchaser 
has paid the outstanding payments or executed any other 
performance, 

b)  extend the period of delivery appropriately,

c)  demand full payment of the outstanding purchase price. 

8.4  In each case the Vendor is en  tled to pursue all claims 
pursuant to § 1333 ABGB (Austrian Civil Code).

8.5  In the event that the Vendor withdraws from the con-
tract, the Purchaser must return the previously delivered 
goods to the Vendor upon the Vendor’s request and 
compensate him for the reduc  on in the value of the 
goods. The Purchaser is also obliged to reimburse the 
Vendor for all jus  fi ed expenses that the la  er incur-
red in fulfi lling the contract. With respect to the as yet 
undelivered goods, the Vendor is en  tled to make the 
fi nished or semi-fi nished components available to the 
Purchaser and demand the corresponding propor  on 
of the purchase price. Further claims for loss or damage 
remain unaff ected.  

9. Reten  on of  tle
 Title to the items sold shall be retained by the Vendor 

un  l the Purchaser has met all his payment obliga  ons. 
The Vendor is en  tled to indicate their  tle on the ex-
terior of the item being sold in a visible manner. In the 
event of a  achment or any other recourse, the Purchaser 
shall be obliged to assert the Vendor’s  tle and to no  fy 
the la  er without delay. 

10. Warranty
10.1  The Vendor is only obliged to fulfi l claims under warranty 

subject to the following provisions. A defect can only be 
deemed to exist when the u  lity of the goods specifi ed 
in this contract is diminished and such diminished u  lity 
is a  ributable to a design, material or produc  on defect. 
The absence of expressly s  pulated characteris  cs also 
cons  tutes a defect. The absence of other characteris  cs 
not specifi ed in this clause does not cons  tute a defect.

10.2  The warranty obliga  on only applies to such defects that 
are present at the  me of risk transfer and/or delivery 
involving installa  on following assembly. Claims made 
under warranty must be lodged with the court within a 
period of 2 years from this point in  me. The period of 
warranty for electronic parts is 12 months. The provisions 
under Sec  on 14 of this agreement apply to claims under 
warranty with respect to so  ware. 

10.3 The Purchaser may only make claims involving defects 
with respect to the goods specifi ed under this contract if 
he no  fi es the Vendor immediately in wri  ng following 
the occurrence of the defect. The so-called ‚presump-
 on provision‘ under § 924 ABGB cannot be applied. If 

in accordance with these provisions the defect is to be 
rec  fi ed by the Vendor, the Vendor so no  fi ed can choose 
whether to:

a) repair the defec  ve goods on site; 
b) have the defec  ve goods or the defec  ve parts returned
 for repair; 
c) replace the defec  ve parts; 
d) replace the defec  ve goods. 

10.4  If the Vendor arranges for the defec  ve goods or parts to 
be returned to the Vendor for the purpose of reworking 
or replacement, the Purchaser shall bear the costs and 
the transporta  on risk, unless otherwise agreed. The 
re-shipment of the reworked or replaced goods or parts 
to the Purchaser shall be at the Vendor’s expense and 
risk, unless otherwise agreed. 

10.5  The defec  ve goods or parts replaced in accordance with 
this sec  on shall be at the Vendor’s disposal.

10.6  The Vendor shall only reimburse the Purchaser for any 
costs incurred by the la  er in remedying a defect them-
selves, if the Vendor has agreed to do so in wri  ng.

10.7  The Vendor’s warranty obliga  on shall only apply to 
defects occurring under the prescribed opera  ng condi-
 ons and during normal usage. The Vendor’s obliga  on 

shall not apply, in par  cular, to defects resul  ng from 
incorrect installa  on by the Purchaser or undertaken on 
the Purchaser’s behalf, inadequate maintenance, incom-
petent repairs or modifi ca  ons undertaken by persons 
other than the Vendor or the Vendor’s agent without the 
wri  en agreement of the Vendor, or normal wear.

10.8  If the Vendor has obtained parts from subcontracted 
suppliers prescribed by the Purchaser, the Vendor shall 
only be liable for those parts of the goods to the extent 
of the Vendor’s own claims under warranty with respect 
to the subcontracted suppliers. If the Vendor manufac-
tures items on the basis of the Purchaser’s design data, 
drawings or models, the Vendor’s liability shall not extend 
to the accuracy of the design, but to the compliance 
of the workmanship with the Purchaser’s instruc  ons. 
The Vendor is in no way obliged to check such design 
specifi ca  ons, drawings or models with respect to their 
suitability; neither is he obliged to issue any warning. In 
cases involving an infringement of protec  ve rights the 
Purchaser must absolve the Vendor of any obliga  on for 
compensa  on and of all blame. 

10.9 The Vendor assumes no responsibility when accep  ng 
repair orders or for modifi ca  ons or the reconstruc  on 
of old or third party goods, nor for the supply of used 
goods. 

10.10  If the Vendor fails to rec  fy the defect within an appro-
priate period, the vendor is to allow the Purchaser a 
reduc  on in price or withdraw from the contract. In this 
case the Vendor reimburses the Purchaser the previous 
payments made one by one in return for the return of 
previously delivered goods; no interest is charged. 

10.11  The Vendor is not subject to any warranty obliga  ons 
other than those set out in Sec  on 10 of this contract; any 
further statutory claims made by the purchaser are to be 
waived by common consent. Provision is made for claims 
for loss and damages on the part of the Purchaser as a 
result of defec  ve goods in Sec  on 11 of this contract.



11. Liability 
11.1  Any liability on the part of the Vendor with respect to the 

Purchaser for damages resul  ng from non-blatant gross 
negligence or minor negligence, regardless of whether 
such damages are due to conduct in breach of contract or 
to tor  ous acts, including liability for indirect damages, is 
hereby precluded by mutual consent. The Vendor is only 
responsible if the Vendor or persons whom the Vendor 
must guarantee are at least guilty of blatant gross negli-
gence. In par  cular, this preclusion of liability encompas-
ses consequen  al damages and damages suff ered by the 
Purchaser as a result of claims made against him from 
third par  es. The Purchaser shall protect himself against 
such claims by taking out adequate insurance cover. The 
Vendor assumes no contractual liability whatsoever 
with respect to third par  es. Personal injuries are not 
encompassed by this waiving of liability.

11.2  The purchased item provides only that level of safety that 
may be expected on the basis of the approval provisions, 
opera  ng instruc  ons, Vendor’s instruc  ons on the treat-
ment of the purchased item - especially with regard to 
any prescribed inspec  ons - and other instruc  ons given.

11.3  Claims for compensa  on for damages as a result of the 
defec  ve execu  on of goods or services that are themsel-
ves related to damages resul  ng from the defect must be 
lodged with a court within 12 months of the conclusion of 
the warranty period specifi ed in the contract, otherwise 
the right to lodge such claims expires. 

11.4  The reversal of the burden of proof pursuant to § 1298 
of the Austrian Civil Law Code is excluded.

12. Data protec  on 
12.1  The Purchaser accepts that the Vendor shall save, trans-

mit, process and delete data belonging to the Purchaser 
during the course of business transac  ons. 

12.2  The par  es undertake not to disclose any informa  on 
obtained during the course of their business rela  onship 
whatsoever to any third par  es.

13. Jurisdic  on, applicable law, place of perfor-
mance

13.1  The venue for all disputes arising directly or indirectly 
from the contract shall be the relevant Austrian court 
with jurisdiction for the Vendor’s principal place of 
business. However, the Vendor may also seek redress in 
the court of jurisdic  on for the Purchaser. 

13.2  The contract is subject to Austrian law to the exclusion 
of the UN Conven  on on Contracts for the Interna  onal 
Sale of Goods (CISG) of 11 April 1980, Federal Law Gaze  e 
No. 1988/96.

13.3  The place of performance for deliveries and payments 
shall be the Vendor’s principal place of business, even if 
delivery occurs elsewhere as agreed. 

14.  Special provisions for the provision of so  ware 
14.1  These special provisions governing the provision of 

so  ware apply in addi  on to the terms and condi  ons 
of supply if the Wertheim customer acquires the right 
to use Wertheim License Programs. The general terms 
and condi  ons shall only apply if the special provisions 
do not contain any provisions at variance to the former.

14.2 

a)  By purchasing a Wertheim License Program the customer 
receives from Wertheim a limited, non-exclusive right of 
use for the leased so  ware, the Wertheim License Pro-
gram. Unless otherwise agreed this right of use remains 
in force indefi nitely.

b)  The extent of the right of use is governed by a contract 
concluded with the customer and pursuant to the terms 
and condi  ons of supply. All rights not expressly granted 
in the Agreement of Use remain with Wertheim Vertriebs 
GmbH. Therefore, Wertheim Vertriebs GmbH retains 
exclusive  tle to all programs and the related documen-
ta  on, even a  er they have been made available to the 
customer. 

c)  In the absence of any contrary agreement in the con-
tract, the Wertheim License Program may be installed, 
operated and used only on a stand-alone basis, i.e. at 
one place of business per issued license. The parallel 
use of the program(s) at another loca  on, e.g. within 
a network extending beyond the place of business, is 
expressly prohibited unless otherwise agreed. 

14.3 

a)  Without the wri  en approval of Wertheim, the customer 
is not en  tled

 – to make copies of the Wertheim License Program or 
the related material. However, the customer may make a 
backup copy that has to be clearly iden  fi ed as such, the 
reten  on, safety and security of which is the customer’s 
responsibility.

 – to sell, rent or make available in any other way Wert-
heim License Programs to third persons free of charge 
or for a fee.

b) Wertheim License Programs must not be modified, 
decompiled nor disassembled. Neither the customer 
nor third par  es are permi  ed to interfere with the 
Wertheim License Program. Furthermore, data may only 
be altered using the programs provided by Wertheim.

c)  Pecuniary loss or damages suff ered by the customer 
or a third party (e.g. safe holders) resul  ng directly or 
indirectly from modifi ca  ons to the program or to data, 
made either by the customer or a third party in contra-
ven  on of this provision, are the sole responsibility of 
the customer or the third party and no claims can be 
brought against Wertheim. If Wertheim is responsible 
or par  ally responsible for the loss or damages or the 
preven  on of such, exemp  on from liability takes eff ect 
pursuant to Sec  on 14.7 of these condi  ons. 

14.4 If the customer acts in breach of an essen  al obliga  on 
assumed by virtue of this contract, Wertheim is au-
thorised to withdraw the right of use of the Wertheim 
License Program with immediate eff ect and the customer 
is not en  tled to make any claims - in par  cular with re-
spect to the reimbursement of the paid purchase price. In 
par  cular, the obliga  ons set forth under Sec  ons 14.2 c), 
14.3 a) and 14.3 b) are essen  al contractual obliga  ons. 

14.5  If the customer infringes the obliga  ons set out in Sec-
 ons 14.2 c), 14.3 a) and 14.3 b), they are commi  ed 

to pay a contractual penalty of € 10.000,- (in words: 
ten thousand Euro) for each infringement, even in the 
absence of liability, loss or damages.



14.6 

a)  A defect under the terms of the warranty may only be 
claimed if the program does not demonstrate the per-
formance promised to the customer in the contract or 
does not comply with the program specifi ca  ons at the 
date of installa  on on the customer’s premises. Defects 
that are not present at this  me, but only arise later 
do not en  tle one to lodge jus  fi ed claims under the 
warranty. Defects resul  ng from operator error, physical 
infl uences or the use of the Wertheim License Program in 
non-compliance with this contract are excluded from the 
warranty obliga  ons. The same applies to defects caused 
by inappropriate hardware or hardware not approved by 
Wertheim.

b)  In order to check whether the Wertheim License Program 
is fault-free, the customer is obliged to perform a func-
 onal test of the program in accordance with Wertheim 

instruc  ons a  er the program has been installed. Faults 
arising during the func  onal test must be recorded imme-
diately in wri  ng on the customer installa  on cer  fi cate, 
otherwise these faults cannot be claimed under warranty. 
Wertheim must be no  fi ed of any subsequent faults in 
wri  ng within 3 days of their detec  on, otherwise no 
claim can be made under warranty.

c) Wertheim shall fulfi l its warranty obliga  ons by taking 
correc  ve ac  on to rec  fy the established fault. Correc-
 ve ac  on with respect to a fault implies that the fault 

can be reproduced in the current customer version of 
the Wertheim License Program retained by Wertheim. 
The customer is obliged to provide Wertheim with all 
requisite documents, informa  on or data to make this 
reproducibility possible.

d)  Fault rec  fi ca  on is undertaken by Wertheim primarily 
by telephone during offi  ce hours or by sending enhan-
cements on data media. If it is not possible to eliminate 
the fault in this way, Wertheim shall off er the customer 
a binding proposal to rec  fy the fault.  

e)  If the fault cannot be rec  fi ed, Wertheim shall grant the 
customer an appropriate price reduc  on. If the fault is 
so serious that it makes use of the Wertheim License 
Program in accordance with the provisions impossible, 
Wertheim or the customer can withdraw from the Li-
cence Program Contract. Any contracts with respect to 
other programs or hardware shall remain unaff ected and 
in full force.

f)  In the event that Wertheim is responsible for the exi-
stence of the fault or for the failure to rec  fy the fault, 
reference is made to the exclusion of liability under 
Sec  on 14.7 of these condi  ons.

g)  The warranty period is 6 months, commencing at the 
 me of the installa  on of the program at the customer’s 

premises.

h) Wertheim shall assume no liability whatsoever in the 
event that a Wertheim License Program is altered by the 
customer or by any third party without the consent of 
Wertheim.

14.7 Any liability on the part of Wertheim for damages 
resul  ng from non-blatant gross negligence or minor 
negligence, regardless of whether such damages are due 
to conduct in breach of contract or to tor  ous acts, inclu-
ding liability for indirect damages, is hereby precluded 
by mutual consent. Wertheim itself or any individual for 
whom Wertheim acts as a guarantor, can only be held 
responsible in case of gross negligence. This exemp  on 
from liability includes in par  cular consequen  al damage 
and damage the customer suff ers in the event that a third 
party (e.g. safe holder) asserts claims against them. The 
customer shall protect himself against such claims by 
adequate insurance coverage. Wertheim assumes no 
contractual liability with respect to third par  es. Express 
reference is made to the fact that Wertheim shall in no 
way be held responsible for such damage or loss a  ribu-
table to the customer, whether culpably or through no 
fault of their own (e.g. loss of data due to inadequate data 
security), or by third par  es (e.g. destruc  on of data by 
virus programs).
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